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Michael Stangl  
Project Manager | Public Works Administration
East Bay Regional Park District
4595 Pacheco Boulevard, Martinez, CA 94553  
T: 510-544-3038 | M: 510-693-4239
mstangl@ebparks.org | www.ebparks.org

Participate in the District Plan – learn more here.
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East Bay Regional Park District. The information is solely for the use of the individual or entity to which it was intended to be addressed. If the reader of this message is not the intended
recipient, you are hereby notified that use, distribution, or copying of this e-mail is strictly prohibited. If you received this e-mail in error, please notify the sender immediately, destroy any
copies, and delete it from your system.
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From: bruno.vieira@vnhbuilders.com <bruno.vieira@vnhbuilders.com>
Sent: Monday, November 3, 2025 9:11 AM
To: Eric Holmes <EHolmes@ebparks.org>; Michael Stangl <mstangl@ebparks.org>
Cc: Izzy Correia <service@vnhbuilders.com>; Leonardo Brandao <contact@vnhbuilders.com>
Subject: Re: Crown Beach "CXT Payment"
 

Good Morning Michael,

I hope this email finds you well and that you had a good time away.

I'm following up on my previous email regarding the CXT building final payment structure, which requires your urgent attention as
we approach project completion and year-end deadlines.

To recap the critical points requiring confirmation:

CXT is requesting $134,000 in total payment
VNH Builders has confirmed responsibility for $60,000
We need immediate confirmation that EBRP will cover the remaining $74,000 in additional fees

As we haven't received a response to the initial email, I must stress that this matter is now time-sensitive. The delay in
confirmation is holding up our ability to:

1. Finalize discussions with CXT
2. Complete the project before year-end
3. Process the necessary payments in a timely manner

Given the approaching deadlines, I would greatly appreciate your response by [11/04/25 "end of business tomorrow" or
"November 4th"]. If you need any additional information or would prefer to discuss this over a quick call, I'm available at your
convenience.

Please confirm receipt of this email and let me know when we can expect your decision on EBRP's responsibility for the additional
fees beyond VNH's $60,000 obligation.

Thank you for your immediate attention to this matter.

Best regards,

Thanks, 
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From: bruno.vieira@vnhbuilders.com <bruno.vieira@vnhbuilders.com>
Sent: Monday, October 27, 2025 9:22 AM
To: EHolmes@ebparks.org <EHolmes@ebparks.org>; Michael Stangl <mstangl@ebparks.org>
Cc: Izzy Correia <service@vnhbuilders.com>; Leonardo Brandao <contact@vnhbuilders.com>
Subject: Crown Beach "CXT Payment"

Good Morning Michael,

I understand you were recently away and Eric was covering for you during that time. I wanted to ensure you're kept in the loop
and would also appreciate your input on this matter. Eric suggested I send this email so we can better understand where we all
stand on this issue.

This concerns the CXT building. As we're approaching project completion, it's time to initiate discussions with CXT regarding final
payments.

As you're aware, CXT is requesting $134,000 in total. VNH Builders is responsible for $60,000 of that amount. Before we proceed
with discussions with CXT, I need confirmation that EBRP will be responsible for all additional fees incurred by CXT beyond the
original $60,000 that VNH owes them.

I want to ensure we're all on the same page and have a clear understanding of payment responsibilities as we move forward with
completing this project before year-end.

Please let me know your thoughts on this matter at your earliest convenience.

 

Bruno Vieira | VNH Builders

276 S Maple Avenue LIC #1064244

South San Francisco, CA 94080

Cell: (415) 670-0661



 
 

 
 

 
November 4, 2025 

 

 
CERTIFIED MAIL - RETURN RECEIPT REQUESTED 

 
Michael Stangl 
East Bay Regional Park District 
2950 Peralta Oaks Court 
Oakland, CA 94605 
 

Re: Crown Beach Grant Street Restroom Project - Contract No. 066M-22-409 
Response to November 4, 2025 Letter Regarding CXT Building 
 
 

Dear Mr. Stangl: 
 
We are writing in response to your letter dated November 4, 2025, regarding the CXT building 
and associated costs. After careful review of the project documentation and payment history, 
we must respectfully dispute several assertions made in your correspondence. 
 
Payment History Clarification: 
 

1. No Storage Fees Were Paid by EBRPD: Contrary to the claim in your letter, the East Bay 
Regional Park District has not paid any storage fees to VNH Builders for the CXT 
building. The payment of $50,300.80 referenced in Payment Application #9 (dated 
September 2024) was allocated to Change Order #7, Item 10 "Denali Building" - not for 
CXT storage fees as incorrectly stated. 

 
2. January 2025 Payment: When EBRPD issued payment in January 2025, VNH Builders 

immediately remitted 50% of that amount ($51,355.34) to CXT as shown in their invoice 
dated May 13, 2025. The balance remains outstanding due to the accumulation of 
storage and interest charges. 

 
Storage and Interest Charges: 
 
The CXT building has been stored at their facility for 20 months due to project delays caused by 
the failure to provide approved plans in a timely manner. These delays were beyond VNH 
Builders' control and resulted from: 
 

• Initial project commencement without properly approved drawings 

• Extended plan review and approval processes 

• Administrative delays in permit approvals 
 
CXT is now demanding $114,976.87 in total charges, which includes: 

• Storage fees: $9,646.15 

• Interest charges: $38,975.40 

• Outstanding balance on the building 
 
VNH Builders' Position: 
 
VNH Builders cannot and will not accept financial responsibility for storage and interest 



charges resulting from 20 months of project delays caused by factors outside our control. The 
negligent provision of a project without approved plans has created this untenable situation. 
 
Notice of Work Stoppage: 
 
Given the District's refusal to address these legitimate costs and the mischaracterization of 
previous payments, VNH Builders hereby provides notice that: 
 

1. All work on East Bay Regional Park projects will cease immediately, effective upon 
receipt of this letter. 

 
2. VNH Builders will withdraw as the permit holder for all encroachment permits and other 

permits pulled under our company name for this project. 
 

3. No further work will proceed until there is a satisfactory resolution of:  
o The outstanding CXT charges totaling $114,976.87 
o Clear acknowledgment that no storage fees have been paid by EBRPD 
o Agreement on responsibility for costs incurred due to project delays 

Future Costs and Liability: 
 
Should EBRPD wish to resume this project, please be advised that all costs associated with 
remobilization, including but not limited to equipment, labor, materials, and administrative 
expenses, will be the sole responsibility of East Bay Regional Park District. These additional 
costs are a direct result of EBRPD's misconduct and failure to understand the complexities and 
requirements of this project from inception to present. 
 
The District's mismanagement has created cascading financial impacts that VNH Builders will 
not absorb. Any future engagement will require: 

• Full payment of all outstanding amounts 

• Advance payment for remobilization costs 

• Revised contract terms reflecting the actual project conditions 

• Clear delineation of responsibility for permit and approval delays 
 
This decision is not taken lightly, but the financial burden being unfairly placed on VNH Builders 
leaves us no alternative. We remain willing to discuss a reasonable resolution that 
acknowledges the actual payment history and fairly allocates costs based on the causes of the 
delays. 
 
Please contact us immediately if you wish to discuss a path forward that addresses these 
critical issues. 
 
Sincerely, 
 
 

Bruno Vieira Principal VNH Builders November 4, 2025 

 
 

























Park: Crown Beach Contract No.:

Area: Grand Street Purchase Order No.:

Project: Construct Restrooms Work Date Range : 

The Contractor, 

VNH Builders has completed work in 

108,310.73$      

Description of Work
$ % $ % $ % $

1 Original Contract Amount 268,000.00$        100.00 268,000.00$     -$                  100 268,000.00$                
2 Mobilization 8,000.00$           0.00 -$                100 8,000.00$           100 8,000.00$                   
3 Submittals 12,000.00$         0.00 -$                75 9,000.00$           75 9,000.00$                   
4 Supervision 43,900.00$         0.00 -$                25 10,975.00$         25 10,975.00$                 
5 Bond & Insurance 20,807.00$         0.00 -$                100 20,807.00$         100 20,807.00$                 
6 OH & Profit 59,714.00$         0.00 -$                25 14,928.50$         25 14,928.50$                 
7 Rough Carpentry 16,456.00$         0.00 -$                -$                  0 -$                           
8 Grading 45,612.00$         0.00 -$                -$                  0 -$                           
9 Rebar, Forming and Concrete 164,000.00$        0.00 -$                -$                  0 -$                           
10 Denali Building 62,876.00$         0.00 -$                80 50,300.80$         80 50,300.80$                 
11 Plumbing Rough In 6,639.00$           0.00 -$                -$                  0 -$                           
12 Plumbing Finish Work 4,800.00$           0.00 -$                -$                  0 -$                           
13 Stainless Steel Hand Rail and Guardrail 42,542.00$         0.00 -$                -$                  0 -$                           
14 -$                   0.00 -$                -$                  0 -$                           
15 -$                   0.00 -$                -$                  0 -$                           
16 -$                   0.00 -$                -$                  0 -$                           
17 -$                   0.00 -$                -$                  0 -$                           
18 -$                   0.00 -$                -$                  0 -$                           
19 -$                   0.00 -$                -$                  0 -$                           
20 -$                   0.00 -$                -$                  0 -$                           
21 -$                   0.00 -$                -$                  0 -$                           

SUBTOTAL 755,346.00$     268,000.00$   114,011.30$     382,011.30$             
4,011.05$           100.00 4,011.05$         -$                  100 4,011.05$                   

14,931.00$         100.00 14,931.00$       -$                  100 14,931.00$                 
2,852.00$           100.00 2,852.00$         -$                  100 2,852.00$                   

18,405.95$         100.00 18,405.95$       -$                  100 18,405.95$                 
(16,077.50)$        100.00 (16,077.50)$      -$                  100 (16,077.50)$                
16,077.50$         100.00 16,077.50$       -$                  100 16,077.50$                 

-$                -$                  0 -$                           

TOTAL 795,546.00$     308,200.00$   114,011.30$     422,211.30$             

422,211.30$                

21,110.58$                 

Total earned less retention: 401,100.72$                

292,789.99$                

108,310.73$      
RETENTION THIS REQUEST 5,700.57$              

NOTE:  The Contractor hereby certifies that current

payroll records are accurate and have been submitted

and that the required AS BUILTS documents and

construction schedule are also current and complete.

 

Date: Date: 

Nate Luna

Print Name Print Name

Total 5% Retention: 

Prior Payments:

Payment requested this date:

Contractor Signature District Representative Signature

Work completed to date: 

***CONTRACTOR  FILLS  IN  YELLOW  HIGHLIGHTED  FIELDS  ONLY***
Prior  Request This  Request To   Date

Fully executed Change Order 6: 

Fully executed Change Order 2: 
Fully executed Change Order 3: 
Fully executed Change Order 4: 
Fully executed Change Order 5: 

Fully executed Change Order 7: (Items 2-13 above) 

Fully executed Change Order 1:

PAYMENT REQUEST 9
East Bay Regional Park District

066M-22-409

P222012

9/1/2024

accordance with the contract and is entitled to payment in the amount of: 







Invoice DATE: 5/13/2025
SALES ORDER: 429918

   INVOICE #: 1400009534 B
 

Important:
Reference invoice # when remitting

SOLD TO: SHIP TO: REMIT TO:
VNH BUILDERS  VNH BUILDERS CXT INCORPORATED

 842 MAHLER ROAD ALAMEDA, CA P.O. BOX 676208
BURLINGAME, CA 94010  DALLAS, TX 75267-6208
  

 

CUSTOMER P.O.: CROWN BEACH TERMS OF PAYMENT: UPON RECEIPT FEDERAL ID #: 91-1498605

DESCRIPTION UM QUANTITY PRICE EXTENDED PRICE

LINE NO.
10 DN-393 EA 1 92,741.00 92,741.00$           

20 FREIGHT EA 1 15,000.00 15,000.00$           

30 SALES TAX EA 1 9,969.66 9,969.66$             

 40 INTEREST EA 1 38,975.40 38,975.40$           

50 STORAGE FEES EA 1 9,646.15 9,646.15$             

60 PAYMENT RECEIVED 1/2/25 EA 1 (51,355.34) (51,355.34)$         

INTEREST
MONTHS RATE/MO RATE/MO CHARGE

$107,741.00 20 1.5% 1616.12 32,322.30

$88,707.96 5 1.5% 1330.62 6,653.10

38,975.40

If you have any questions in regards to the invoice, please contact:
Scott Wilhelm
CXT Incorporated
6701 E. Flamingo Ave., Building 300
Nampa, ID 83687
509-202-3960
swilhelm@lbfoster.com

ORDER TOTAL 114,976.87$         
TAX -$                       
INVOICE TOTAL 114,976.87$        



November 21, 2025 

Via E-Mail, U.S. Mail (Certified) and Overnight Delivery 

Bruno Vieira 
Principal
VNH Builders
842 Mahler Road 
Burlingame, CA  94010 
bruno.vieira@vvnhbuilders.com 

Re: Crown Beach Grant Street Restroom Project
 Contract No. 066M-22-409 

Current Accounting; and Notice of Intent to Terminate, and Demand for Cure 

Dear Mr. Vierira: 

This letter constitutes the East Bay Regional Park District’s (“District”) current accounting of the above-captioned 
contract (“Contract”) with VNH Builders (“VNH”).  As detailed below, the District does not owe any payment 
based on Payment Application 13. 

This letter also constitutes the District’s Notice of Intent to Terminate and Demand for Cure for the Contract.  As 
detailed below, VNH must cure, or a reasonable commence a cure, of its breaches of the Contract (“Work”) by 
December 2, 2025, otherwise the District will terminate VNH’s Work and tender completion to its surety.   

Alternatively, the District also proposes a resolution to the present dispute that VNH may accept by December 1, 
2025.  If VNH does not timely accept it, then VNH must cure, or reasonably commence to cure, its breaches of 
the Contract by December 2, 2025, or the District will terminate the Contract. 

CURRENT ACCOUNTING

In response to VNH’s recent correspondence and Payment Application 13, it seems that there is some confusion 
on VNH’s part about the contract price and the payment status.   

As detailed below, the contract price includes storage fees through July 2024, VNH requested payment on the 
line item that included those storage fees, and the District made such payment.  To the extent that additional 
storage fees are owed, the District is willing to further increase the contract price by that amount if VNH submits 
a proper change order request. 



Bruno Vieira 
November 21, 2025 
Page | 2 

First, as a prerequisite for any monthly progress payment, VNH has an obligation to submit an updated progress 
schedule; and if not submitted, the District may withhold payment. (General Conditions §15.)   

Accordingly, the District will not make any payment on Payment Application 13 until VNH submits an updated 
progress schedule. 

Second, Payment Application 13 requires adjustment to some of the claimed percentages of completion.  The 
District will forward the necessary adjustments under separate cover. 

Third, as shown in the following table, the current withhold items exceed the unpaid contract balance, therefore 
no payment is possible at this time: 

Original Contract Price $ 268,000.00 

Board-Approved Change Orders (1-10) 556,848.00 

Adjusted Contract Price 824,848.00 

Payments to Date (495,941.42) 

Unpaid Balance: 328,906.58 
- Retention (per current version of Pay App 13) $    29,088.62 
- Other Unpaid Balance   299,817.96 

Withhold Items: (345,176.30) 
- Accrued Liquidated Damages ($500/day × 98

calendar days of delay [8/15/25 {adjusted contractual 
completion deadline, per Change Order 8} through 
11/21/25])

49,000.00 

- Estimated Future Liquidated Damages ($500/day
× 60 calendar days of delay [11/21/25 through 1/20/26 
{estimated completion date1}], plus 50% contingency)

45,000.00 

- Unperformed Work, per current version of Pay
App 13 

243,676.30  

- Deficient concrete work that requires correction
($5,000 rough estimate, plus 50% contingency)    

7,500.00 

Amount Currently Available for Payment 0.00 

If VNH reduces or eliminates any of the withhold items above, then the District will recalculate to determine 
whether payment is possible. 

Fourth, the November 4 and 7, 2025, letters from VNH have argued that it is entitled to immediate payment for 
various costs, but its arguments have little or no merit: 

1 This estimated completion date assumes that VNH could complete the project in 60 calendar days if VNH diligently prosecutes the 
work upon receipt of this letter. 
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 Storage Costs Owed to CXT Through July 2024 – VNH claims that the District has not paid any storage 
fees being charged by CXT for the Denali restroom building.  However, as part of Change Order No. 7, 
the District agreed to pay $50,876 for the 3/20/24 “change order” from CXT. (See attached copy of Change 
Order No. 7, including Exhibit 1; and copy of the 3/20/24 CXT change order.)  Exhibit 1 to Change Order 
No. 7 shows that the District agreed to pay $50,876 for crane mobilization; this dollar amount matches 
the 3/20/24 CXT “change order” that includes crane mobilization; and that CXT “change order” states 
that the $50,876 covered “Storage fees through July 2024.”  Therefore, as shown by these documents, the 
Contract price has already been increased to include storage fees through July 2024.  Furthermore, VNH 
has been paid for these amounts.  VNH included Change Order No. 7 (including the storage fees through 
July 2024) in multiple payment application, including the pending Payment Application 13 (see Line 10).  
VNH listed Line 10 as 80% complete in Payment Request 9, and the District proceeded to make payment 
on that basis.     

 Storage Costs Owed to CXT After July 2024 – The District acknowledges that VNH was not able to install 
the building until the City issued the permit, which occurred on April 15, 2025.  Therefore, the District 
agrees that it must pay for an additional 8½ months of storage fees (8/1/24 through 4/15/25).  CXT recently 
advised the District that storage fees are $550 per month.  Therefore, the District will agree to pay $4,675 
for additional storage fees if VNH submits a proposed change order (which it has never done for this cost).  
However, any storage fees after April 15, 2025, are the responsibility of VNH.  After the permit was 
issued, VNH was no longer delayed by the lack of a permit, and VNH should have immediately 
recommenced construction and had the building delivered to the site.  If the site was not ready for the 
building, then that delay would be VNH’s responsibility.  If VNH was not able to obtain release of the 
building, then that delay would be VNH’s responsibility. 

 Interest Owed to CXT – VNH claims that CXT is claiming interest of $38,975.40, and VNH demands that 
the District pay this amount.  However, VNH has not explained how these interest charges were calculated 
or, more importantly, why it believes that the District is responsible for these interest charges.  If CXT was 
submitting invoices to VNH for storage or other costs, but VNH was not paying CXT, then VNH is 
responsible for the interest, not the District.  VNH has always been responsible to pay all costs invoiced 
by its subcontractors and suppliers.  If VNH incurred storage or other costs that it felt were the District’s 
responsibility, VNH should have immediately invoiced the District for such costs, but VNH did not do so.  
Therefore, the District cannot be blamed for VNH’s failure to pay CXT or the resulting interest charges.     

 Outstanding Balance on Building – VNH claims that CXT is demanding the “outstanding balance on the 
building,” and VNH demands that the District pay that amount.  However, the $104,000 price for the 
building was included in the original contract price of $268,000, the original Contract price has been listed 
in every payment application from the beginning of the project, and 100% of that amount has been charged 
to, and paid by, the District (as indicated in Payment Application 12).  If VNH has not used the District’s 
payment of the original Contract price to pay CXT for the building, that is VNH’s fault, not the District’s.  
The District is not liable for this cost. 
Advance Payment for Remobilization Costs – VNH demands that it must receive advance payment for its 
remobilization costs.  However, the adjusted contract price includes these costs, as demonstrated by your 
November 7 letter.  Therefore, nothing in the Contract requires the District to pay for those costs before 
the work is performed.  Once the costs are incurred, then VNH may submit a payment application that 
reflects completion of that work.  Furthermore, the District is actually entitled to a change order credit 
related to the remobilization.  As discussed above, Change Order 7 included payment based on the 3/20/24 
CXT “change order” that included night crane work.  However, the night crane work is no longer needed, 
so the District is entitled to a credit for that amount.  

 Documents 2 and 3 – VNH refers to “Payment Request #9” in its November 7 letter.  The District agrees 
that it listed an additional $62,876 for the building, and that it requested payment based on 80% completion 
of that item.  However, as discussed above, this item includes the 3/20/24 CXT “change order” that 
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covered storage fees through July 2024 (as also mentioned in the November 7 letter).  Also, VNH has 
been mostly paid for this item based on VNH’s payment applications.   
Alleged False Claim by the District – VNH states that the District’s claim that it has paid for storage fees
is “demonstrably false.”  However, to the contrary, the above analysis demonstrates that the District has
increased the contract price to cover storage fees through July 2024, and that the District has made every
payment of those costs when requested in a VNH payment application (see Payment Application 9).
Demand for Payment – VNH demands payment of $67,868.41 to cover storage fees, interest charges, and
legal fees.  However, as discussed above, the District is only responsible for $4,675 of storage fees after
July 2024.  The District rejects VNH’s demand for any increase in the Contract price other than $4,675.
The other costs were caused by VNH’s failure to promptly pay CXT and failure to promptly pay

Based on the above, if VNH wishes to submit a proposed Change Order 11 that includes (A) $4,675 for 8½ 
months of additional storage costs beyond July 2024, and (B) an appropriate credit for deletion of the night crane 
work, the District would approve it.  Then VNH could add it to its next application for payment.  

Otherwise, no Contract price increase or payment is owed by the District.  The other items claimed by VNH do 
not have any merit based on the information provided by VNH.   

VNH is welcome to prepare and submit a detailed and proper proposed change order that includes supporting 
documentation and explanation for any desired Contract price increase.  The District will review it; and if the 
District approves any additional compensation, VNH could add it to its next payment application.   

Fifth, VNH claims in its November 4, 2025, letter that the Contract terms must be revised to reflect the actual 
project conditions.  However, VNH has not submitted any proposed revisions for the District’s review.  Until 
VNH does so, the District cannot respond to this demand.    

NOTICE OF INTENT TO TERMINATE, AND DEMAND FOR CURE 

VNH is currently in substantial breach of the Contract in many respects. 

Primarily, VNH’s completion of the Work is substantially late, even after taking into account time extensions:   
The original completion deadline was January 12, 2023 (60 working days after the October 13, 2022,
notice to proceed).
Change Order No. 7 extended the completion deadline to February 29, 2024, based on the work added by
Change Order 7 and the permitting delays.
Change Order No. 8 extended the completion deadline to August 15, 2025.
However, no other time extensions are warranted.  VNH was required to resume its work after issuance
of the City permit that ended the permitting delay, and the Change Order No. 8 time extension provided
ample time to complete the work.  Now, in breach of the Contract, VNH is refusing to resume its work
due to a payment dispute with a supplier (CXT).2  Therefore, all delay since issuance of the permit is the
responsibility of VNH and substantially breaches of the Contract.

In addition, VNH has breached the Contract by refusing to perform work as directed.  On November 4, 2025, the 
District directed VNH to supply the CXT building, as required by Section 40(e) of the General Conditions. 
However, in a letter later that day, VNH not only refused to supply the CXT building, but it also refused to 
perform any work.  VNH asserted that based on the District’s alleged “refusal to address these legitimate costs 

2 The contract prohibits VNH from refusing to work on the basis of a payment dispute. (General Conditions §46(a).) 
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and the mischaracterization of previous payments,” all work on all EBRPD projects “will cease immediately,” 
that VNH “will withdraw as the permit holder,” and that “no further work will proceed until there is satisfactory 
resolution” of the disputed issues.   

However, as demonstrated in the first part of this letter, the District has addressed all legitimate cost issues, the 
District has not mischaracterized previous payments, there is no basis for an increase in the contract price other 
than $4,675 for storage costs, and there is no basis for a progress payment at this time.   

More importantly, a payment dispute between VNH and the District does not give VNH the right to refuse to 
perform work – the work must proceed as directed by the District, even if the District is directing a change in the 
work. (General Conditions §46(a).)  VNH cannot hold the progress of the project hostage to its demands for 
additional compensation. 

VNH is also in breach of the Contract since it has not submitted any schedule, much less updated schedules. 
Schedules are required by the Contract (General Conditions §15) since, in part, they are necessary to demonstrate 
to the District that VNH has a reasonable and acceptable plan for completion of the Work.   

Last, VNH’s recent concrete work is deficient since it requires patching, grinding, and color matching.  

Accordingly, the above breaches by VNH justify the District’s termination of VNH’s performance of the Contract, 
pursuant to Section 59(a)(1), (5), and (7) of the General Conditions. 

Pursuant to Section 59(b) of the General Conditions, the District demands that VNH cure, or reasonably 
commence to cure, its breaches by performing the following by December 2, 2025: 

Commence diligent and expeditious performance of the Work (including correction of the concrete), as
required by the Contract (General Conditions §§10, 43(e), and 46(a)).
Submit a schedule that complies with the Contract’s requirements (General Conditions §15) and indicates
a reasonable projected completion date (“Schedule”).
Continue diligent and expeditious performance of the Work pursuant to the Schedule through completion
of the Work.

If VNH fails to perform as directed above, the District will terminate VNH’s performance of the Work, in which 
case it would either tender completion of the Contract to its surety or hire a contractor to complete the Work at 
the expense of VNH and its surety. (General Conditions §59(c).)   

Please note that failure of VNH to timely perform as directed above will not result in automatic termination.  The 
District reserves its right to decide if and when to terminate VNH’s performance of the Contract; and if the District 
decides to terminate, it will issue written notice to VNH and its surety. 

If VNH believes that a Contract price increase is owed, or a time extension is due, for any work being directed 
by the District in this letter or in the past, then it must follow the Contract’s procedures (as discussed in the first 
part of this letter) to request additional compensation or a time extension.  A mere payment dispute is not a valid 
basis for refusal to perform the Work as directed above. (General Conditions §46(a).)   

Last, we encourage VNH and its surety to comply with the above demand for a cure, otherwise the District will 
hold VNH and its surety accountable for the District’s attorneys’ fees. (General Conditions §61) 



Bruno Vieira 
November 21, 2025 
Page | 6 

OFFER OF RESOLUTION

Notwithstanding the above notice of intent to terminate and demand for cure, the District offers to resolve the 
present dispute by immediately processing a change order that would (A) grant a time extension until January 20, 
2026, thus waiving $94,000 of liquidated damages; (B) waive VNH’s rights to seek any other compensation, 
damages (delay or otherwise), or time extensions based on existing or known issues (including but not limited to 
the items previously demanded by VNH); and (D) require VNH to immediately resume performance of its work. 

VNH must accept this offer in writing by 4:00 p.m. on December 1, 2025.  If VNH does so, the District will 
withdraw its notice of intent to terminate and demand for a cure.  If VNH does not timely accept this offer, it will 
expire and VNH must comply with the above notice of intent to terminate, and demand for cure, by December 2, 
2025.   

The District looks forward to VNH’s prompt response.  Please let us know if you have any questions. 

Sincerely, 

Matthew Norton 
Maintenance Superintendent  

Enclosures: Change Order 7, including Exhibit 1 
CXT Change Order, dated 3/20/24 

cc: Michael Stangl, EBRPD (e-mail only)
Elizabeth Mackenzie, EBRPD (e-mail only)
Lynne Bourgault, EBRPD (e-mail only)
American Contractors Indemnity Company, Performance Bond no. 1001188124 (U.S.  

Mail [certified] and overnight delivery) 









VNH BUILDERS 

842 Mahler Road 

Burlingame, CA 94010 

Phone: (415) 670-0661 | Email: bruno.vieira@vnhbuilders.com 

November 26, 2025 

VIA EMAIL AND CERTIFIED MAIL 

Michael Stangl 

East Bay Regional Park District 

2950 Peralta Oaks Court 

Oakland, CA 94605 

Re: Crown Beach Grant Street Restroom Project - Contract No. 066M-22-409 

     Response to November 21, 2025 Letter - Request for Collaborative Resolution 

Dear Mr. Stangl: 

We appreciate your November 21 letter and welcome the opportunity to clarify the facts and 

work toward a collaborative resolution. VNH Builders remains committed to completing this 

important community project and believes that through good-faith negotiations, we can resolve 

the current impasse and deliver the Crown Beach Restroom facility that the community needs 

and deserves. 

We request an immediate meeting with all stakeholders to resolve these issues 

constructively rather than through confrontation. 

I. HOW WE ARRIVED HERE - THE CASCADE EFFECT 

To understand the current situation, it's essential to recognize how a series of initial challenges 

created a cascade of delays that neither party anticipated: 

A. The Original Challenge - Starting Without Approved Plans 

On October 13, 2022, the District issued a Notice to Proceed with a 60-working-day 

completion deadline (January 12, 2023), but without approved construction plans. This 

created an impossible situation that set the stage for everything that followed: 

• We could not obtain building permits without approved plans 

• We could not order the CXT building without confirmed specifications 

• We could not begin site work without knowing final elevations and dimensions 



B. The Domino Effect - 638 Days Waiting for Plans 

The District didn't provide updated plans until July 22, 2024 - 638 days after the Notice 

to Proceed. During this extended period: 

• CXT manufactured the building based on preliminary specifications (completed 

April 14, 2023) 

• The building had to be stored at CXT's facility, accumulating storage costs 

• We continued paying for bonds, insurance, and overhead without ability to work 

• Material costs escalated due to inflation 

C. Discovery of Plan Deficiencies - Another 52 Days 

When we finally received plans and began work, we discovered critical errors and 

omissions requiring extensive RFI submissions: 

• RFI #009 - Critical Dimensional Error: Plans showed 6.2 feet instead of 6.24 

feet for slab-on-grade. This 0.5" discrepancy would have caused catastrophic 

misalignment between the prefabricated building and foundation. 

• RFI #011 - Missing Drainage Details: Plans showed drain rock and perforated 

pipe but no outlet locations or connections. We waited 26 days for this critical 

information. 

• Multiple Other RFIs: Missing sections, foundation details, code compliance 

issues - each requiring work stoppage while awaiting responses. 

These weren't minor clarifications - they were fundamental design elements 

necessary for construction. 

II. VNH'S PROACTIVE MANAGEMENT OF THE CXT SITUATION 

Contrary to any suggestion that we've been passive, VNH has been actively managing the CXT 

storage situation from day one: 

A. Our Documented Efforts (February 2023 - March 2025) 

1. Early 2023: Began requesting detailed storage fee documentation from CXT 

2. Throughout 2023-2024: Multiple emails and calls to CXT requesting: 

• Itemized storage costs 

• Monthly storage rates 



• Documentation for change order processing 

• Options to minimize costs 

3. January 2024: Negotiated with CXT and Hugh Escobar (Bragg Crane) about 

alternative storage locations 

4. March 14, 2025: CXT finally provides comprehensive invoice after nearly two 

years of requests 

5. March 20, 2025: We immediately notified the District and requested payment 

authorization 

B. Why This Matters 

This timeline demonstrates that: 

• We didn't ignore storage costs - we actively pursued documentation for two years 

• We tried to minimize costs through alternative arrangements 

• We immediately brought the issue to the District when documentation was 

received 

• The delay in invoice presentation was CXT's, not ours 

III. CLARIFYING KEY MISCONCEPTIONS 

We believe several misconceptions need clarification to move forward productively: 

A. Misconception: Storage Fees Were Paid in Change Order #7 

Reality: Change Order #7's $50,300.80 for "Denali Building" covered crane 

mobilization and setup costs only. This is documented in: 

• The Change Order description itself 

• Payment Application #9 line items 

• CXT's March 2025 statement that no storage fees have been paid 

We understand how this confusion arose and are happy to provide detailed 

documentation in our proposed meeting. 

B. Misconception: VNH Refuses to Work 



Reality: We are eager to work but face a practical impossibility - the project's 

centerpiece (the CXT building) cannot be delivered without payment. It's not refusal; 

it's inability. We cannot: 

• Install a building we don't have 

• Connect utilities to a non-existent structure 

• Complete site work around missing infrastructure 

We propose discussing alternative work sequencing in our meeting to maximize 

progress while resolving the CXT issue. 

C. Misconception: Schedule Can Be Provided Without Building Delivery Date 

Reality: The CXT building installation is the critical path for all remaining work. 

Without knowing when it will arrive, any schedule would be fiction. However: 

We have prepared a draft 45-day completion schedule that begins upon CXT 

payment confirmation and are ready to share it at our proposed meeting. 

IV. PROPOSED PATH FORWARD - COLLABORATIVE SOLUTIONS 

Rather than escalating to litigation, we propose the following collaborative approach: 

A. Immediate Actions (Within 7 Days) 

1. Stakeholder Meeting: Schedule a meeting with District, VNH, CXT, and key 

subcontractors to: 

• Review actual costs and documentation 

• Discuss payment structure options 

• Develop mutually acceptable timeline 

• Address concerns transparently 

2. Site Visit: Joint inspection of completed work and CXT building at Richmond yard 

3. Document Review: Share all relevant emails, invoices, and correspondence 

B. Areas Open for Negotiation 

We are flexible and willing to negotiate on: 

1. Payment Structure: 



• Direct District payment to CXT vs. payment through VNH 

• Partial payments to secure building release 

• Payment terms and timing 

2. Storage Cost Resolution: 

• Negotiated rate reduction with CXT 

• Shared responsibility for certain periods 

• Interest waiver if resolved quickly 

3. Completion Schedule: 

• Accelerated schedule options 

• Phased completion milestones 

• Liquidated damages waiver for good-faith effort 

4. Delay Claims: 

• Mutual waiver of delay damages 

• Focus on completion rather than fault 

• No-cost change order for time extensions 

C. Our Commitments 

If we can reach agreement on payment, VNH commits to: 

• Complete all work within 45 days of CXT building delivery 

• Provide weekly progress reports with photos 

• Address all punch list items promptly 

• Maintain open communication throughout 

• Work collaboratively to minimize further costs 

V. THE REALITY OF OUR SITUATION 

Let's be candid about where we stand: 

What We Both Want: 

• A completed restroom facility for the Crown Beach community 

• Resolution without costly litigation 



• Fair compensation for work performed 

• Professional reputations intact 

The Obstacles: 

• $66,355.34 owed to CXT preventing building release 

• Accumulated storage and interest charges 

• Miscommunication about payment status 

• Frustration on both sides 

The Simple Solution: 

Pay CXT → Get building → Complete project → Serve community 

CONCLUSION 

This project has faced unprecedented challenges - starting without approved plans, waiting 638 

days for documentation, discovering critical design errors, and now the CXT payment impasse. 

Each delay cascaded into the next, creating a situation neither party anticipated or wanted. 

However, we're at a critical juncture where we can either: 

1. Continue down a path of confrontation, litigation, and further delay, or 

2. Come together, acknowledge the challenges, negotiate fairly, and complete this 

project 

We strongly prefer option 2 and believe you do too. 

We respectfully request that instead of proceeding with termination, the District join us in a 

collaborative effort to resolve these issues. We've been proactive from day one in managing 

the CXT situation, we've navigated extraordinary delays caused by factors beyond anyone's 

control, and we remain ready and eager to deliver this important community facility. 

Please contact us immediately to schedule a meeting. Time is of the essence, but with good 

faith on both sides, we can resolve this matter quickly and successfully. 

Respectfully submitted with hope for immediate resolution, 



Bruno Vieira 

Principal 

VNH Builders 

License #1064244 

Direct: (415) 670-0661 

Email: bruno.vieira@vnhbuilders.com 

Attachments: 

1. CXT Email Exchange (showing our proactive efforts from 2023-2025) 

2. Timeline of VNH's Storage Fee Management Efforts 

3. Draft 45-Day Completion Schedule (ready to implement) 

4. RFI Log Showing Design-Related Delays 

cc: CXT, Inc. - Brian Hall (for meeting coordination) 

     Bragg Crane Service - Hugh Escobar 

     [Legal Counsel - if engaged] 































 

December 8, 2025

Via E-Mail and Overnight Delivery 

Bruno Vieira 
VNH Builders 
842 Mahler Road 
Burlingame, CA  94010 
bruno.vieira@vnhbuilders.com

Re:       Crown Beach Grant Street Restroom Project  
            Contract No. 066M-22-409 
            Demand for Schedule and Counteroffer 

Dear Mr. Vieira: 

The District has reviewed your November 26, 2025, letter on behalf of VNH Builders (�VNH�).  For the reasons 
below (as well as the reasons detailed in the District�s November 21, 2025, letter), the District again rejects VNH�s 
position and arguments.  In addition, VNH has not even acknowledged, much less responded to, the District�s 
offer to resolve the current dispute.   
 
Accordingly, there is currently no reason for the District to meet with VNH.  However, if VNH submits a 
reasonable counteroffer, and its draft completion schedule based on that counteroffer, by 5:00 p.m. on 
December 11, 2025, the District will review them and let VNH know whether a meeting is warranted.  If VNH 
does not timely submit them, the District will immediately proceed with termination. 

Your November 26, 2025, letter contains numerous misstatements and invalid arguments: 
Your letter focuses on various delays that occurred during the project.  However, the District has already 
granted time extensions and additional compensation for the various delay issues, and they have been 
resolved.  VNH cannot now ask for more time or more money based on those previously resolved 
issues.  Those issues are irrelevant for present purposes. 

You argue that VNH proactively managed the CXT situation.  However, you admit that you did not notify 
the District until March 20, 2025 even though the issues had existed for over two years.  Also, VNH did 
not adequately manage the CXT situation since (A) VNH never paid CXT the portion of storage fees that 
the District has already paid to VNH, and (B) now the CXT situation has ballooned into a dispute where 
CXT is also asking for interest and legal fees.  VNH did nothing to mitigate the damages that would be 
claimed by CXT, contrary to its duty under the contract and law.  
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CXT is VNH�s supplier, and therefore VNH has the responsibility to resolve its dispute with CXT.  The 
District only has an obligation to pay additional money or grant additional time to VNH if VNH timely 
submits requests for money or time that have merit (i.e., they were outside the control of VNH).  Here, 
VNH had control of the storage fee situation for more than two years, but let the situation get completely 
out of hand before even notifying the District about it in March 2025.  If storage fees were accumulating, 
VNH had the responsibility to promptly pay those fees to CXT to avoid additional charges, or at least to 
promptly submit requests to the District for additional money so that it could pay those fees, but it never 
did so.  When VNH learned that additional charges were accruing, it had the duty to either pay CXT to 
stop the accrual of charges or submit a request to the District for such fees, but it never did so.   

You continue to argue that the $50,300.80 �covered crane mobilization and setup costs only.�  However, 
the general description of the item in the beginning of Change Order #7 or in Payment Request #9 does 
not matter.  What matters is the detail in the March 20, 2024, CXT �change order� that explains which 
items were covered by the $50,300.80 amount.  The CXT �change order� clearly states that it covers 
�Storage fees through July 2024.�  Therefore, the $50,300.80 increase in the contract price included those 
storage fees.   

The District admits that VNH is entitled to a contract price increase of $4,675 for storage fees after July 
2024.  However, VNH has never submitted a change order request for those fees, therefore no payment is 
owed by the District for them yet.  If VNH ever submits a request for this amount, the District will process 
a change order and then pay it. 

You argue that VNH cannot provide a valid schedule since it does not know when the building will 
arrive.  However, VNH should know when it will arrive because delivery of the building has always been 
within the control of VNH.  All VNH had to do was timely pay the amounts required by VNH�s supplier, 
and the building would have been delivered.  If VNH believes that the District is responsible for any 
portion of the amount paid to CXT, then VNH could submit a change order request to the District for the 
District�s consideration.  However, VNH cannot refuse to pay CXT and then try to blame the 
District.  VNH has a contractual obligation to mitigate damages and expeditiously perform the work 
despite any payment dispute (General Conditions §46(a)), but VNH has breached this obligation. 

The District looks forward to VNH�s timely submittal of a reasonable counteroffer and its draft schedule.   

Sincerely, 

Matthew Norton 
Maintenance Superintendent 

cc:        Michael Stangl, EBRPD (e-mail only) 
            Elizabeth Mackenzie, EBRPD (e-mail only) 
            Lynne Bourgault, EBRPD (e-mail only) 
            American Contractors Indemnity Company, Performance Bond no. 1001188124 (by U.S. Mail)



VNH BUILDERS 

842 Mahler Road 

Burlingame, CA 94010 

Phone: (415) 670-0661 | Email: bruno.vieira@vnhbuilders.com 

December 11, 2025 

VIA EMAIL AND OVERNIGHT DELIVERY 

Matthew Norton 

Maintenance Superintendent 

East Bay Regional Park District 

2950 Peralta Oaks Court 

Oakland, CA 94605 

Re: Crown Beach Grant Street Restroom Project - Contract No. 066M-22-409 

     COUNTEROFFER AND COMPLETION SCHEDULE 

Dear Mr. Norton: 

Thank you for your December 8, 2025 letter. In the spirit of moving this project forward and 

serving the Crown Beach community, VNH Builders hereby submits this counteroffer and draft 

completion schedule as requested. 

I. COUNTEROFFER 

VNH Builders proposes the following resolution to immediately move forward with project 

completion: 

A. VNH Builders Will Absorb: 

1. ALL interest charges claimed by CXT (approximately $38,975.40) 

VNH acknowledges that while we diligently pursued CXT for documentation, we 

will accept responsibility with CXT and work with them to sort this out and 

complete the project in a timely manner propose on this letter. 

B. District's Responsibility: 

1. Storage Fees for District-Caused Delays (15 months) 

The District should pay for storage costs during the period from July 2024 through 

September 2025 when the project remained delayed: 

• Period: July 2024 through September 2025 (15 months) 



• Rate: $550/month (actual CXT storage rate) 

• Total: $550 × 15 months = $8,250.00 

Justification: The District issued a Notice to Proceed on October 13, 2022, without 

approved plans. Plans were not provided until July 22, 2024 (638 days later), and 

permits were not obtained until April 15, 2025 and the encroachment permit delay 

and other RFIs as well. This entire period of delay was caused by the District's 

failure to provide buildable plans and secure necessary permits. The CXT building 

has been in storage since April 2023, accumulating costs through no fault of VNH. 

 

C. Contract Time Extension Request: 

1. 140 calendar days extension to the contract to account for: 

• Plan approval delays (638 days, requesting partial) 

• RFI response delays (72 days documented) 

• CXT payment resolution period 

2. 90 working days to complete all remaining work from the date of CXT building 

delivery to site 

FINANCIAL SUMMARY OF COUNTEROFFER 

District Pays: 

• Storage (Jul 2024 - Sep 2025, 15 months @ $550): $8,250.00 

• District Total: $8,250.00 

VNH Absorbs: 

• CXT BALANCE  

Time Extensions: 

• Contract Extension: 140 calendar days 

• Completion Time: 90 working days from building delivery 

II. DRAFT 90-DAY COMPLETION SCHEDULE 

Upon acceptance of this counteroffer and payment to CXT, VNH commits to completing all 

work within 90 working days: 

PHASE 1: MOBILIZATION & PREPARATION (Days 1-14) 

• Days 1-3: Payment confirmation and CXT coordination 



• Days 4-7: Site preparation and concrete corrections 

• Days 8-10: Equipment mobilization and staging 

• Days 11-14: Foundation final preparation 

PHASE 2: BUILDING INSTALLATION (Days 15-30) 

• Days 15-17: CXT building transport and delivery 

• Days 18-20: Crane setup and building placement 

• Days 21-25: Building anchoring and connections 

• Days 26-30: Weatherproofing and initial testing 

PHASE 3: UTILITIES & INFRASTRUCTURE (Days 31-60) 

• Days 31-40: Plumbing rough-in and connections 

• Days 41-50: Electrical rough-in and connections 

• Days 51-55: Drainage and site utilities 

• Days 56-60: Systems testing and commissioning 

PHASE 4: SITE WORK & FINALIZATION (Days 61-90) 

• Days 61-70: Final grading and drainage 

• Days 71-75: Concrete walkways and paving 

• Days 76-80: Landscaping and site restoration 

• Days 81-85: Punch list completion 

• Days 86-90: Final inspections and project closeout 

SUBSTANTIAL COMPLETION: 90 WORKING DAYS FROM CXT BUILDING 

DELIVERY 

III. CONDITIONS AND COMMITMENTS 

This counteroffer and schedule are contingent upon: 

1. District's acceptance and payment by December 15th of pay app approved October 

17, 2025 

2. Approval of 140 calendar day contract extension 

3. Agreement on 90 working day completion period 

4. No liquidated damages for past delays caused by District 

5. Weather and site conditions permitting 

6. Immediate processing of pending payment applications 

VNH Builders commits to: 

• Maintaining full crews throughout the 90-day completion period 

• Providing weekly progress reports with photo documentation 



• Working extended hours if needed to meet schedule 

• Completing all work to contract specifications 

IV. CLARIFICATION OF KEY POINTS 

Regarding your December 8 letter: 

1. Time Extension Justification: The requested 140-day extension represents only a 

fraction of the 900+ days of District-caused delays. The 90 working days for 

completion is reasonable given the scope of remaining work and need for proper 

sequencing. 

2. Storage Fee Responsibility: The District should pay for storage during periods 

when the project could not proceed due to lack of approved plans and permits. The 

$8,250 represents actual costs at $550/month for 15 months. 

3. Schedule Validity: The 90-working-day schedule is based on actual work 

requirements and includes appropriate time for inspections, testing, and weather 

contingencies. 

V. CONCLUSION 

This counteroffer represents a reasonable compromise where both parties share responsibility: 

• The District pays for storage during the period of their delays ($8,250) 

• VNH absorbs CXT responsibilities 

• Both parties focus on completing this important community project 

With the time extensions requested, VNH can complete this project professionally and to 

specification within 90 working days. 

We respectfully request your acceptance of this counteroffer by December 15, 2025, so 

we can immediately proceed with project completion. The Crown Beach community has 

waited long enough for this essential facility. 

Sincerely, 

Bruno Vieira 

Principal 



VNH Builders 

License #1064244 

Attachments: 

• Detailed 90-Day Schedule Gantt Chart 

• Resource Allocation Plan 

• Change Order Request Form for Time Extension 

• Storage Fee Documentation 

cc: Michael Stangl, EBRPD 

     Elizabeth Mackenzie, EBRPD 

     Lynne Bourgault, EBRPD 

     American Contractors Indemnity Company (Performance Bond #1001188124) 





































































































































































































 
 
March 24, 2026 
 
 
VIA E-MAIL ONLY 
 
 
Patrick F. Laverty 
Vice President, Bond Claims 
American Contractors Indemnity Company 
Tokio Marine HCC – Surety Group 
801 South Figueroa Street, Suite 700 
Los Angeles, CA  90017 
plaverty@tmhcc.com  
 
Re:   Crown Beach Grant Street Restroom Project 

East Bay Regional Park District 
Contract No. 066M-22-409 

 ACIC Bond No. 1001188124 
 
Dear Mr. Laverty: 
 
This letter responds to your letter of February 23, 2026, on behalf of American Contractors Indemnity Company 
(“ACIC”) that permitted the East Bay Regional Park District (District) to submit a response within 30 days. 
 
Your letter essentially raised just one argument that ACIC was not obligated to complete the project:  The 
performance bond for the project (see attached) does not cover the restroom project’s change orders after Change 
Order 6 (especially Change Order 7) since they constituted a separate contract.   
 
However, as detailed below, the facts demonstrate that Change Orders 7-9 are covered by the performance bond 
beyond any reasonable doubt, and ACIC cannot avoid its obligation to complete the contract by arguing that 
Change Orders 7-9 were essentially a separate contract.   
 
Accordingly, the District demands that ACIC agree within seven (7) days of the date of this letter to fully and 
unconditionally agree to complete the project pursuant to its bond.  A response is needed quickly so that project 
will be completed as soon as possible for the public’s use during the summer.  If ACIC fails or refuses to agree 
to complete the contract, the District will immediately hire a contractor to complete the work, and the District 
will pursue all damages from ACIC for its breaches and the breaches of contract by VNH (including liquidated 
damages).   
 
There are many reasons that ACIC’s position has no merit. 
 
First, the contract language and the law strongly favors the District’s position.   

mailto:plaverty@tmhcc.com
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Most importantly, the scope of the bond expressly includes all “alterations, modifications and extensions.”  This 
broad language includes all future change orders in the scope of the underlying construction project and, more 
importantly, the scope of the bond.  This language “shall be construed most strongly against the surety and in 
favor of all persons for whose benefit the bond is given.” (Civil Code §8154(a).)  By expressly consenting in the 
bond to future changes in the scope of the construction contract, the surety’s obligations are not exonerated by 
such a change. (Bloom v. Bender (1957) 48 Cal.2d 793, 801.)  “A change, alteration, or modification to a contract” 
shall not release a surety from liability on a bond. (Civil Code §8152(a).)   
 
Also, ACIC’s bond incorporated the construction contract language by reference.  Therefore, the bond expressly 
agreed to allow the owner to change the scope of the contract and accordingly execute change orders to increase 
the contract price per General Conditions section 46. (Pacific Employers Ins. Co. v. City of Berkeley [1984] 158 
Cal.App.3d 145, 151-152; R.P. Richards, Inc. v. Chartered Construction Corporation [2000] 83 Cal.App.4th 146, 
157.)  
 
Even the United States Supreme Court has ruled that a significant change is still within the scope of a performance 
bond. (Equitable Surety Co. v. United States to use of W. McMillan & Son [1914] 234 U.S. 448, 457-458.)   
 
In contrast, we are aware of no California appellate court decision where the scope of a change order has been 
held to be outside the scope of a performance bond that expressly consented in advance to “alterations, 
modifications and extensions.”   
 
Second, Change Orders 7-9 were clearly modifications of the original contract, rather than a separate contract, 
because all of the evidence shows that both the District and VNH (your principal) administered the original 
contract and Change Orders 1-9 as one contract.  VNH never asked for a separate contract, and the parties never 
executed a separate contract, for Change Order 7 or later change orders.  Change Order 7 amended the original 
contract exactly like Change Orders 1-6 had done, including the same forms.  When Change Order 7 was taken 
to the Board, the staff report and resolution repeatedly referred to “amendment” to the contract “prior to project 
completion,” and the “total contract” cost to “complete the construction.”  Importantly, the price of Change Order 
7 included the added bond premium of $13,734 (3% of $457,810) – therefore ACIC was fully and fairly paid for 
adding the scope of Change Order 7 to the scope of the bond.1  Change Orders 7-9 and Payment Requests 9-10 
all referred to the same park, area, and project names as the previous change orders and payment requests.  After 
Change Order 7, VNH submitted continuing payment requests with the same base price, but VNH added Change 
Order 7 for the new larger total contract price.  Later change orders were also added to later PRs, but with the 
same base price plus change orders for a larger total contract price. 
 
Third, the nature of the work added by Change Order 7 related to the ultimate purpose of the original project:  
Installation of a new restroom building.  Change Order 7 may have changed the design of the foundation of that 
building.  However, Change Order 7 did not add work that was unrelated to the installation of the restroom 
building – it was clearly related to the same purpose.  Also, Change Order 7 was necessary due to the City’s added 
requirements for the installation of the restroom building – the District did not choose to change the design during 
the project. 
 
Fourth, you argue that the contract was completed and accepted in 2024, and therefore any subsequent change 
order was a new project and outside the scope of the bond.  However, the overwhelming weight of evidence 

 
1 Change Orders 8 and 9 also included additional bond premium cost. 
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demonstrates that contract was not complete in March 2024 and that District did not accept it as complete on 
April 18, 2024. 
 
Regarding completion of the work, the contract was obviously not complete in March 2024 since the modular 
restroom building was not installed at that time, nor was it ever installed.  Attached are photographs from March 
and April 2024 showing that no building had been installed.  ACIC has provided no evidence that the CXT 
building was ever installed.   
 
Regarding acceptance of the project, acceptance may only be done by the District’s governing body (Dep’t of 
Industrial Relations v. Fidelity Roof Co. [1997] 60 Cal.App.4th 411).  However, acceptance was never agendized 
for the Board, and the Board never accepted it.  In fact, the documentation for the Board’s approval of Change 
Order 7 (see attached) makes it clear that the project was never finished and never accepted, which is why the 
board approved Change Order 7.   
 
In short, ACIC has no proof of completion of the work by VNH or acceptance of the work by the District.   
 
Fifth, you contend that the October 23, 2024, Status Report signed by Nate Luna establishes completion or 
acceptance of the base contract and COs 1-6, which would indicate that Change Orders 7-9 are a different contract.  
However, for several reasons, this argument fails.  
 
Most importantly, ACIC is not allowed to rely on the status report.  That form – which was drafted by ACIC – 
states that the “INFORMATION CONTAINED HEREIN IS FURNISHED AS A MATTER OF COURTESY 
FOR THE CONFIDENTIAL USE OF THE SURETY AND IS MERELY AN EXPRESSION OR 
OPINION.  IT IS ALSO AGREED THAT IN FURNISHING THIS INFORMATION, NO GUARANTY OR 
WARRANTY OF ACCURACY OR CORRECTNESS IS MADE AND NO RESPONSIBILITY IS 
ASSUMED AS A RESULT OF RELIANCE BY THE SURETY …” (emphasis added).  Due to ACIC’s own 
disclaimers, ACIC is not permitted to rely on the status report as being accurate, correct, or factual. 
 
Furthermore, the status report is not a contract document and did not bind the District, no employee ever accepted 
the work as complete, and Mr. Luna’s statements did not act as acceptance.  Also, the status report only contains 
unauthorized hearsay statements that are not admissible.  Last, the status report is not actual documentation of 
any completion or acceptance, and no such documentation exists because the building was never installed, 
completed, or accepted.   
 
Sixth, the other contract documents cited in your letter do not establish completion of the contract prior to Change 
Order 7.  ACIC misrepresents their content. 
 
Payment Request 7 does not prove completion of the base contract and Change Orders 1-6.  Payment Request 7 
only claimed that work was just 94.78% complete (292,122.50 ÷ 308,200).  It does not state that it was 100% 
complete, as claimed by ACIC. 
 
Payment Request 8 does not prove completion of the base contract and COs 1-6 since Payment Request 8 did not 
claim retention (which was $15,410.01 [5% of $308,200]).  Again, ACIC misrepresents this document.  This 
document was merely an attempt to claim the remaining contract balance (which was $15,273.62 [292,789.99 - 
277,516.37]).  In fact, VNH never requested payment of retention, and the District never had an obligation to pay 
it under Public Contract Code section 7107 since the work was never completed (as discussed above, the modular 
building was never placed on the concrete pad). 
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Payment Request 8 contained mathematical errors, and actually indicated that the work was not complete.  For 
the base contract work, it only indicated 94.0% completion ($251,922.50 ÷ $268,000).  The change orders added 
$40,200 to the contract price, but VNH claimed $56,277.50 for the change order work.  VNH did not include 
Change Order 5 in this payment request, which would have been a $16,077.50 credit to the District.  Also, District 
never stamped it “approved for payment,” like it did for Payment Request 6.   
 
Last, the fact that Payment Request 9 listed the original contract as 100% complete after the change in design 
(Change Order 7) does not mean that the original scope actually was 100% complete.  It obviously was not 
actually complete since the modular building was never installed.  It was only treated as “complete” for purposes 
of subsequent payment requests since the design of the foundation had been changed.   
 
The District looks forward to ACIC’s prompt response. 
 
Sincerely, 
 
/s/ Elizabeth Mackenize 
 
Elizabeth Mackenzie 
Assistant General Counsel 
 
Enclosures (Provided via Dropbox link): 
https://www.dropbox.com/scl/fo/y4ruapn0g8kqgpeyr0sg4/APrf7zrhREQYYlCuHv_gvWk?rlkey=m79rlc7iit5q
h7dv8g7izl46n&dl=0 
 

• Performance Bond No. 1001188124 
• Agenda Staff Report for Change Order 7, dated July 30, 2024 
• Resolution No. 2024-07-155, dated July 30, 2024 
• Photos from March/April 2024 

 
 
 
 
cc:  Drew Brouwer (e-mail only) 

Natasha Buchanan, Lanak Hanna (e-mail only) 
 SuretyClaims (e-mail only) 
 Lynne Bourgalt, EBRPD (e-mail only) 

Arne Sandberg, Lozano Smith (e-mail only) 
 
 
 
 
 
 

https://www.dropbox.com/scl/fo/y4ruapn0g8kqgpeyr0sg4/APrf7zrhREQYYlCuHv_gvWk?rlkey=m79rlc7iit5qh7dv8g7izl46n&dl=0
https://www.dropbox.com/scl/fo/y4ruapn0g8kqgpeyr0sg4/APrf7zrhREQYYlCuHv_gvWk?rlkey=m79rlc7iit5qh7dv8g7izl46n&dl=0
















































































 
 
May 15, 2026 
 
SENT VIA E-MAIL (plaverty@tmhcc.com) 
 
Patrick F. Laverty 
Vice President, Bond Claims 
American Contractors Indemnity Company 
Tokio Marine HCC – Surety Group 
801 South Figueroa Street, Suite 700 
Los Angeles, CA  90017 
 
Re:   Crown Beach Grant Street Restroom Project 

East Bay Regional Park District 
Contract No. 066M-22-409 

 ACIC Bond No. 1001188124 
 
Dear Mr. Laverty: 
 
We have reviewed the proposed tender agreement sent by Ms. Buchanan on May 6, 2026.  The 
East Bay Regional Park District (District) declines to enter a tender agreement since ACIC would 
no longer be managing, or be responsible for, the completion of the project, and the District would 
become responsible for completion of the work.  Such an arrangement would defeat the purpose 
of ACIC’s performance bond, which was for ACIC to complete the project in the event that VNH 
were to default on its contract.   
 
Also, you had previously indicated that you would receive complete bids by May 8 and make a 
decision by May 12. However, on May 12, you indicated that you were still waiting for information 
and reviewing bids. We have not heard from you since then.   
 
ACIC has now had almost five months to analyze and respond to the District’s tender based on the 
performance bond.  ACIC’s delay in making a decision is clearly unreasonable and in breach of its 
obligations under the bond and the law.  As a result, ACIC’s delays are going to significantly 
impact the public’s ability to use the facility this summer.  In addition, liquidated damages continue 
to accrue at ACIC’s expense. 
 
For the above reasons, the District again demands that ACIC promptly decide whether it will (A) 
accept the District’s tender and either (i) complete the VNH contract at its own expense pursuant 
to the performance bond and the terms of the contract (which was incorporated into the bond), or 
(ii) pay the penal sum of the performance bond to the District so that it may complete the contract; 
or (B) reject the District’s tender.   

mailto:plaverty@tmhcc.com
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If ACIC does not accept the District’s tender as described above by May 22, 2026, the District will 
declare that ACIC has inexcusably defaulted on its obligations under the performance bond, thus 
acting as constructive rejection of the District’s tender.  The District then will commence 
expeditious completion of the contract so that the public can use the facility as soon as possible, 
and will recover all costs and damages, including attorneys’ fees (see General Conditions §61), 
from ACIC without limitation.   
 
Sincerely, 
 
/s/ Elizabeth Mackenzie 
Assistant General Counsel 
 
 
cc:  Drew Brouwer (e-mail only) 

Natasha Buchanan, Lanak Hanna (e-mail only) 
 SuretyClaims (e-mail only) 
 Lynne Bourgalt, EBRPD (e-mail only) 

Arne Sandberg, Lozano Smith (e-mail only) 
 
 
 
 
 
 
 
 
 



 
VIA E-MAIL ONLY 
 
May 20, 2026 
 
 
 
Elizabeth Mackenzie  
Assistant General Counsel II | General Counsel's Office  
East Bay Regional Park District  
2950 Peralta Oaks Court 
Oakland, CA 94605    
emackenzie@ebparks.org  

 

 
RE: Surety:          American Contractors Indemnity Company 

Principal:     VNH Builders 
Obligee:        East Bay Regional Park District 
Bond No.:     1001188124 
Project:        Crown Beach Grant Street Restroom Project – Contract No. 066M-22-409  

 

Dear Ms. Mackenzie: 
 
American Contractors Indemnity Company (“ACIC” or “Surety”) is in receipt of your May 15, 2026 
letter, imposing a deadline of May 22, 2026 for ACIC to respond to the Performance Bond claim. 
Therein, the East Bay Regional District (“EBRPD” or “the District”) declines the tender agreement, a 
draft of which was provided by ACIC on May 6, 2026, arguing “such an arrangement would defeat the 
purpose of ACIC’s performance, bond, which was for ACIC to complete the project in the event that 
VNH were to default on its contract.” 
 
Setting aside the fact that such “purpose” is not included within the terms of the Performance Bond, 
the tender agreement provides for completion of the project through a licensed contractor that would 
contract directly with EBRPD for completion of the work. This is the exact process that the District 
threatens to undertake if its unilateral May 22, 2026 deadline is not met. As a result, the District’s 
rejection of the tender agreement constitutes a failure to mitigate damages.  
 
As stated in my email of May 12, 2026, completion bids were received as anticipated. The bids were 
incomplete due to information needed from the building manufacturer, or supplier, CXT. That 
information, though requested over the course of last several weeks, was provided, in part, on Friday, 
May 15, 2026.  
 
Enclosed herewith is the original May 6, 2026 proposal of Kerex Engineering the amount of $288,888, 
as well as a revised proposal, received today, that comes after further review of the contract documents, 
including all RFIs. The revised proposal of today’s date, in the amount of $347,3881 is being used as 
the operative completion bid.  
 

 
1 ACIC is including Alternate No. 1 for transportaƟon of the CXT building within the compleƟon cost. 
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Complicating the completion of the work is the attached Statement from CXT (dated 6/25/2026, 
received 5/15/2026), which alleges an amount due of $143,994.19. As ACIC has described in prior 
correspondence, liability under the bonds is disputed in light of prior actions and communication from 
the District that includes, but is not limited to, the admission that the original bonded contract was 
completed in March 2024 and accepted on April 18, 2024; and the administration of Change Order No. 
7 as an entirely new contract, separate and apart from the original work. The fact that Kerex’s 
completion bid relies solely on the revised drawings of March 17, 2025, and not original contract 
documents, further supports ACIC’s dispute.2 
 
This dispute extends not only to the District’s claim against the Performance Bond, but also to any 
claims against the Payment Bond. Based on the District’s admission that the original bonded contract 
was accepted on April 18, 2024, CXT’s claim against the Payment Bond would be untimely. Thus, if 
ACIC elects to deny the District’s claim based on the disputes referenced herein, as well as those stated 
in prior correspondence, it would also deny CXT’s claim against the Payment Bond.3  
 
However, there is a potential path forward here that mitigates damages and eliminates the need for 
litigation among the various parties. To that end, ACIC is undertaking settlement discussions with CXT, 
whereby it would issue payment to resolve amounts alleged due; and confirm release of the building 
in connection with the Kerex Engineering proposal. Such a settlement is conditioned upon ACIC and 
the District reaching agreement as to the completion of the work.  
 
Additionally, as you will note in the CXT account statement, there is an amount sought for storage of 
the building totaling $21,450. Within the District’s November 21, 2025 Cure Notice to VNH, EBRPD 
agreed to an additional change order of $4,675 for storage fees between 8/1/24 and 4/15/25, which is 
when the permit for the work associated with Change Order 74 was issued. Should agreements be 
reached between the District and ACIC, as well as ACIC and CXT, ACIC requests that such change 
order be issued in the amount of $4,675, with the amount to be paid by the District to ACIC upon 
satisfactory evidence of payment by ACIC to CXT.5 
 
Assuming successful negotiations with CXT, which would result in payment by ACIC to CXT, the next 
step in the mitigation of damages is an agreement between the District and ACIC with regard to the 
completion of the work. The proposed tender agreement is the most efficient means of resolving the 
claim against the Performance Bond based on the comprehensive bid of Kerex. It puts EBRPD in the 
same position as if it commenced completion of the contract, as is its alternative, only without the need 
for a public bidding process. Therefore, it is also the most expeditious means of completing the work, 
and thus the mitigation of damages.  
 
 
I have enclosed herewith a modified tender agreement, that includes information from the current 
Kerex proposal. ACIC’s acceptance of the tender agreement is conditioned upon successful 
negotiations between ACIC and CXT, of which I am optimistic.  
 

 
2 At a minimum, there is a significant public policy argument that the District circumvented the compeƟƟve 
procurement process in the issuance of Change Order No. 7 that relies on an enƟrely new design at a point where it 
was possible, and the District indeed took steps to, close out the original contract.  
3 Or the in the alternaƟve to a denial of the claim, assert such defenses in any liƟgaƟon that may be filed. 
4 Further evidence of a disƟnct and separate project from the original bonded contract. 
5 In the alternaƟve, the parƟes could agree to a reducƟon of the amount to be paid by ACIC within the Tender 
Agreement. 
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If you wish to discuss any of the above I can make myself available throughout the remainder of the 
week. Nothing herein is an admission of liability on the part of ACIC. All rights and defenses under 
the bonds, the law or otherwise are reserved. 
 
 
Sincerely, 
 
 
 
Patrick F. Laverty, Vice President, Bond Claims 
On behalf of American Contractors Indemnity Company 
Tokio Marine HCC – Surety Group 
Direct Line: 310-330-1341 
Email: plaverty@tmhcc.com 
 
 
 
 



TENDER AGREEMENT 

This Tender Agreement (the “Agreement”) is made and entered into by and between 
American Contractors Indemnity Company, a California corporation, (as “SURETY”) and East  
Bay Regional Park District, a public entity (“OBLIGEE”) and is effective as of this ____day of 
May, 2026 (“Effective Date”).  SURETY and OBLIGEE are hereinafter sometimes collectively 
referred to as the “Parties”.  

RECITALS 

WHEREAS, on or about May 3, 2022, OBLIGEE and original contractor, VNH Builders 
(“Original Contractor”) entered into a written contract (“Original Contract”) for a work of 
improvement known as the Grand Street Restroom Improvements (“Project”) for the base price 
of $262,000.00.  A copy of the Original Contract is attached hereto as Exhibit “A” and is 
incorporated herein by this reference; 

WHEREAS, on or about May 3, 2022 as required under the terms of the Original 
Contract, Original Contractor and the SURETY made, executed and delivered to OBLIGEE a 
Performance Bond No. 10011881244 (the “Performance Bond”) in the penal sum of $262,000.00 
and a Payment Bond No. 10011881244 (the “Payment Bond”), in the penal sum of $262,000.00 
(collectively, the “Bonds”) A true and correct copy of the Performance Bond is attached hereto 
as Exhibit B and is incorporated herein by this reference; a true and correct copy of the Payment 
Bond is attached hereto as Exhibit C and is incorporated herein by this reference; 
 

WHEREAS, on or about December 19, 2025, the OBLIGEE terminated the Original 
Contract and the OBLIGEE demanded that the Surety fulfill its obligations under the 
Performance Bond by arranging for completion of the remaining Work in accordance with the 
terms of the Original Contract.. 

WHEREAS, the SURETY has agreed to tender a completion contractor to perform the 
work under the Original Contract to OBLIGEE; 

WHEREAS, OBLIGEE has paid Original Contractor the sum of $495,941.42, leaving a 
contract balance, including earned but unpaid funds and retention, under the Original Contract in 
the sum of $ 319,196.58 (the “Remaining Contract Balance”), which includes $ 26,102.18 in 
retention (the “Earned Funds”), and $293,094.40 in unearned contract funds, which is 
summarized below:  

Contract Price     $268,000.00 
Approved Change Orders  + $547,138 
Adjusted Contract Price  = $815,138.00 
Paid to Principal     $ 495,941.42 
  
Earned Unpaid Contract Funds     $ 0 
Unearned Contract Funds  + $  293,094.40 
Earned Unpaid Retention  + $ 26,102.18 
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Remaining Contract Balance  = $ 319,196.58 
 

WHEREAS, in accordance with SURETY’s obligations under the Bonds and subject to 
the terms and conditions of this Agreement, SURETY will tender Kerex Engineering, Inc. with a 
business address of 4941 Pacheco Blvd., Martinez, CA 94553 and with Contractor’s License 
#1002913 (“Completion Contractor”) to OBLIGEE to complete the Remaining Work for the 
amount of $347,388.001 (“Completion Cost”), and fully perform all remaining obligations of the 
Original Contractor under the Original Contract. OBLIGEE has agreed to accept the tender of 
the Completion Contractor and commits itself to complete the work set forth in the Original 
Contract upon the terms and conditions set forth in the Original Contract just as though 
Completion Contractor had been Original Contractor in the first instance.  A copy of the 
Completion Contactor’s original Bid Proposal for the Project is attached hereto as Exhibit “D” 
and is incorporated herein by this reference (“Completion Contract”); 
 

WHEREAS, Completion Contractor has agreed to provide all bonds and insurance 
required pursuant to the terms of the Original Contract (except the penal sum of such bonds shall 
be in the amount of the Completion Cost); and; 

NOW, THEREFORE, in consideration of the agreements and undertakings hereinafter set 
forth, and for other good and valuable consideration, the receipt and adequacy being 
acknowledged, OBLIGEE, and SURETY agree as follows: 

AGREEMENT 

1. The above Recitals are hereby incorporated by reference into the Terms and 
Conditions of this Agreement. 

 
2. SURETY hereby tenders the Completion Contractor to OBLIGEE and OBLIGEE 

hereby accepts SURETY’S tender of the Completion Contractor to complete the Remaining 
Work of the Project.  

 
3. SURETY agrees to pay to OBLIGEE the sum of $28,191.42 (Completion Cost 

Minus Remaining Contract Balance) in full settlement of the claim of OBLIGEE under the 
Performance Bond upon execution of this Agreement and delivery of the check in the amount of 
$28,191.42, such sum representing the difference between the Remaining Contract Balance of 
$319,196.58 and the Completion Cost of $347,388 for OBLIGEE to use to complete the Project 
pursuant to the terms of the Original Contract. 

 
4. OBLIGEE agrees to enter into a separate agreement with Completion Contractor 

to complete the remaining uncompleted portion of the Original Contract for the amount of 
$339,888.00, including all allowances.  For the purposes of Project completion, but not for any 
purposes of responsibility for actions prior to Original Contractor’s termination, Completion 
Contractor shall be substituted for Original Contractor in the Original Contract such that 
Completion Contractor’s relationship to OBLIGEE is the same as if Completion Contractor were 

 
1 Inclusive of Alternate No. 1 
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the original contracting party with OBLIGEE in lieu of Original Contractor.  Completion 
Contractor shall provide all bonds and insurance required pursuant to the terms of the Original 
Contract.    

 
5. Upon full execution of this Agreement, full execution of the Completion Contract, 

and provision by the Completion Contractor of satisfactory payment and performance bonds and 
certificates evidencing all required insurance, and except for the obligations created hereunder, 
OBLIGEE agrees to release, acquit, and forever discharge SURETY and its successors and 
assigns of and from any and all claims, rights, demands, and/or causes of action, which are 
known to OBLIGEE as of the date this Agreement, against SURETY by reason of its 
Performance Bond previously furnished to OBLIGEE except that OBLIGEE shall not release 
Surety from any claim based on or arising out of any latent or patent deficiency (as defined in 
California Code of Civil Procedure § 337.15 and § 337.1) attributable to the work performed by 
Original Contractor.  OBLIGEE agrees to give notice as soon as reasonably practicable of any 
latent or patent deficiency.  Additionally, the Parties shall not release each other pursuant to 
Paragraph 6 as provided for in this Agreement. 

 
6. Nothing herein shall be construed to constitute a release of Original Contractor’s 

obligations under that certain General Agreement of Indemnity (“Indemnity Agreement”) 
executed by Original Contractor for the benefit of SURETY, nor shall this Agreement be 
construed to constitute any sort of cancellation, termination or modification of the Indemnity 
Agreement.  Moreover, nothing in this Agreement shall be construed to constitute a release of 
OBLIGEE’s or Original Contractor’s rights to pursue any appropriate action against each other. 

 
7. SURETY acknowledges and agrees that its Payment Bond previously furnished 

for the Project shall continue to remain in full force and effect for any valid obligations incurred 
by the Original Contractor to subcontractors, laborers, trusts to which fringe benefit corporations 
are owed on behalf of laborers who were employed by the Original Contractor and who supplied 
labor for use on the Project, except that it is expressly agreed by and between OBLIGEE and 
SURETY that the scope and coverage of said Payment Bond shall be limited to and shall only 
apply to claims by subcontractors, laborers and/or suppliers of Original Contractor for work 
performed and/or materials delivered prior to its termination from the Project.  The liability of 
SURETY under the Payment Bond is limited to and shall not exceed the penal sum of the 
Payment Bond in the amount of $262,000.00 remains unaffected by this Agreement, and 
SURETY retains all obligations, rights and defenses pursuant to the Payment Bond. 

 
8. This Agreement is solely for the benefit of OBLIGEE and SURETY.  OBLIGEE 

and SURETY do not intend by any provision of this Agreement to create any rights in or 
increase the rights of any third-party beneficiaries, nor to confer any benefit upon or enforceable 
rights under this Agreement or otherwise upon anyone other than OBLIGEE and SURETY.  
Specifically, OBLIGEE and SURETY acknowledge that nothing in this Agreement shall extend 
or increase the rights of any third-party claimants or the liabilities or obligations of SURETY 
under the Bonds. 

 
9. This Agreement constitutes the whole of the understanding, discussions, and 

agreements by and between OBLIGEE and SURETY.  The terms and provisions of this 
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Agreement are contractual and not mere recitals.  OBLIGEE and SURETY acknowledge that 
there have been no oral, written or other agreements of any kind as a condition precedent to or to 
induce the execution and delivery of this Agreement.  Any written or oral discussions conducted 
prior to the effective date of this Agreement shall not in any way vary or alter the terms of this 
Agreement. 

 
10. This Agreement shall not be changed, amended or altered in any way except in 

writing and executed by OBLIGEE and SURETY. 
 
11. This Agreement may be executed in one or more counterparts, each of which shall 

be deemed to be an original. 
 
12. This Agreement shall be governed by and controlled by the laws of the state of 

California. 
 
13. Any notices which are required to be given by the terms of this Agreement or the 

Bonds shall be made as follows: 

As to OBLIGEE: 

Via U.S. Mail and Electronic Mail to: 
East  Bay Regional Park District  
Attn: 
MAILING ADDRESS 
 
E-mail:  
 
As to the SURETY: 

Via E-mail and U.S. Mail to: 

American Contractors Indemnity Company 
801 S. Figueroa Street, Suite 700 
Los Angeles, CA 90017 
Attention:  Patrick Laverty  
E-mail: plaverty@tmhcc.com 
 

14. This Agreement is effective as of the date first written above. 
 
15. This Agreement shall be binding upon the Parties and their respective successors 

and assigns. 
 
16. In the event that one or more provisions of this Agreement shall be declared to be 

invalid, illegal or unenforceable in any respect, unless such invalidity, illegality or 
unenforceability shall be tantamount to a failure of consideration, the validity, legality and 

mailto:plaverty@tmhcc.com
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enforceability of the remaining provisions contained in this Agreement shall not in any way be 
affected or impaired thereby. 

 
17. It is understood and agreed by OBLIGEE and SURETY that this Agreement shall 

be construed without regard to any presumption or other rule requiring construction against the 
Party causing this Agreement to be drafted. 

 
IN WITNESS WHEREOF, the Parties have executed this Agreement on the date 

indicated above, and each of the undersigned personally represent and warrant that they have 
the full right, power and authority to execute this Agreement on behalf of the respective Parties. 

 

 

Dated: May  ___, 2026   AMERICAN CONTRACTORS INDEMNITY 
COMPANY 

       (SURETY) 
 

By:                                                                  

Name: Patrick Laverty 

Title: Vice President, Bond Claims  

 

 

Dated: May  ___, 2026   EAST  BAY REGIONAL PARK DISTRICT 
      (OBLIGEE) 
 

By:                                                                  

Name:  

Title:_______________________________ 



Invoice DATE: 6/25/2026

SALES ORDER: 429918
INVOICE #: 1400009534 F

Important:
Reference invoice # when remitting

SOLD TO: SHIP TO: REMIT TO:
VNH BUILDERS VNH BUILDERS CXT INCORPORATED
842 MAHLER ROAD ALAMEDA, CA P.O. BOX 676208
BURLINGAME, CA 94010 DALLAS, TX 75267-6208

CUSTOMER P.O.: CROWN BEACH TERMS OF PAYMENT: UPON RECEIPT FEDERAL ID #: 91-1498605

DESCRIPTION UM QUANTITY PRICE EXTENDED PRICE

LINE NO.

10 DN-393 EA 1 92,741.00 92,741.00$         

20 FREIGHT EA 1 15,000.00 15,000.00$         

30 SALES TAX EA 1 9,969.66 9,969.66$           

40 INTEREST EA 1 48,392.22 48,392.22$         

50 STORAGE FEES ($550/MO X 39) EA 1 21,450.00 21,450.00$         

60 LEGAL FEES EA 1 7,796.65 7,796.65$           

70 PAYMENT RECEIVED 1/2/25 EA 1 (51,355.34) (51,355.34)$        

10/15/2025 6/25/2026 253.00 8.433333333

INTEREST

MONTHS RATE/MO RATE/MO CHARGE

$107,741.00 20 1.5% 1,616.12 32,322.40 5/23 THROUGHT 12/24

$56,385.66 19 1.5% 845.78 16,069.82 1/25 THROUGHT 6/25/26

48,392.22

If you have any questions in regards to the invoice, please contact:
Scott Wilhelm
CXT Incorporated
6701 E. Flamingo Ave., Building 300
Nampa, ID 83687
509-202-3960

swilhelm@lbfoster.com

ORDER TOTAL 143,994.19$       

TAX -$                     

INVOICE TOTAL 143,994.19$      
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KEREX ENGINEERING, INC. 
Class A General Engineering Contractor 
CSLB License No. 1002913 

4941 Pacheco Blvd
Martinez, CA 94553

(347) 613-5788
patrick@kerexengineering.com

 

May 6, 2026 

Andrew Brouwer, CCCA, PMP 

Nicholson Professional Consulting, Inc. 

901 S Mopac Expressway, Building 1, Ste 300 

Austin, TX 78746 

andrew.brouwer@npcius.com 

RE: Crown Beach Restroom #3 — Project Completion Proposal 

 East Bay Regional Park District (EBRPD) 

 Grand Street & Shoreline Drive, Alameda, CA 

 Plans: Siegfried Engineering, Rev. 03/17/2025 

Dear Mr. Brouwer: 

Kerex Engineering, Inc. is pleased to submit this proposal to complete the Crown Beach Restroom #3 
project for the East Bay Regional Park District. Our proposal is based on the revised drawings prepared 
by Siegfried Engineering dated March 17, 2025, our site visit, and confirmation from EBRPD that all in-
place work has been inspected and accepted, and that the CXT Denali prefabricated restroom (Mark 
KFY PAN, Building No. 3M-393) has been delivered and is currently held at the EBRPD storage yard. 

SCOPE OF WORK 

Kerex will furnish all labor, materials, equipment, and supervision to complete the following scope, in 
accordance with the contract documents: 

• Mobilization, project signage, site fencing, and erosion control / SWPPP compliance. 

• Concrete flatwork including pavement (6″ thick, 3,000 PSI, integral color Davis Omaha Tan #5084 
or approved equal, #4 @ 18″ O.C., over 4″ Class 2 AB), accessible ramp per CBC 11B-405, site 
stairs, ADA approach landings, bench footing, bike rack footings, and drinking fountain pad. 

• Completion of remaining 30″ max concrete retaining wall drainage work, backfill, drain rock with 
Mirafi 140N envelope, and 4″ perforated drain pipe. 

• Sand drift wall construction: pressure-treated 2x lumber installation between existing corten steel 
posts per EBRPD Standard Plan 806, including hot-dip galvanized fasteners and stain finish. 

• Furnish and install stainless steel handrails and guardrails (ramp, stairs, landings, ramp curb) per 
project details. 

• Furnish and install six (6) Dero Hoop heavy-duty stainless steel in-ground bike racks with high-
polished finish. 

• Wood bench installation per EBRPD Standard Plan 503: Kerex to install District-supplied steel 
braces, armrests, and lumber, plus furnish and install concrete bench footing with expansion joint 
separation. 
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• Set CXT Denali prefabricated restroom (owner-furnished, transported from EBRPD storage yard), 
including crane operation, anchor connections, base perimeter sealant, and tie-in to existing 
water, sanitary sewer, and electrical stub-ups. 

• Install ADA-compliant accessible drinking fountain with connection to sanitary sewer and water 
service. 

• Final grading, site cleanup, demobilization of prior contractor materials, and project punch list. 

PROPOSED LUMP SUM PRICE 

Total Lump Sum Price $288,888.00 

Two hundred eighty-eight thousand, eight hundred eighty-eight dollars and 00/100 

INCLUSIONS 

• All labor at California prevailing wage rates (DIR Determinations 2025-2 for Alameda County). 

• All required project supervision, project management, and field administration. 

• Payment and performance bonds at 100% of contract value. 

• Standard general liability and workers' compensation insurance with EBRPD named as additional 
insured. 

• Compliance with project SWPPP requirements and standard erosion control measures. 

• Coordination with EBRPD for retrieval of CXT Denali restroom from District storage yard. 

• Coordination with EBRPD for District-supplied bench braces, armrests, and lumber per Standard 
Plan 503. 

• Final cleanup and demobilization of all Kerex equipment and prior-contractor debris on site. 

EXCLUSIONS 

• Building permit fees and plan check fees (assumed pulled or paid by EBRPD). 

• Special inspection and material testing fees (assumed owner-paid per industry standard). 

• Hazardous material handling, abatement, or disposal of any kind. 

• Repair or replacement of any pre-existing in-place work that EBRPD has confirmed accepted. 

• Damage to the CXT building unit occurring prior to delivery to the project site. 

• Costs associated with delays caused by EBRPD or its consultants beyond Kerex's control. 

• Liquidated damages assessed for delays beyond Kerex's control. 

• Builder's risk insurance (assumed owner-provided). 

PROJECT SCHEDULE 

Kerex anticipates a project duration of approximately 45 working days (9 weeks) from Notice to 
Proceed, subject to material lead times, weather, and District coordination on CXT delivery from 
storage. A detailed CPM schedule will be provided at the pre-construction meeting. 

TERMS & CONDITIONS 

• Proposal valid for ninety (90) days from the date above. 

• Pricing based on continuous, uninterrupted work execution. 
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• Progress payments billed monthly per AIA G702/G703 format with 5% retention until project 
acceptance. 

• Bonding by POMS and Associates; capacity confirmed for this project value. 

• All work to be performed in accordance with California Building Code (2022 CBC) and EBRPD 
Standard Plans referenced in the contract documents. 

We appreciate the opportunity to submit this proposal and would welcome the opportunity to discuss it 
with you, EBRPD, or other project stakeholders at your convenience. Should you require additional 
information, clarification of any line item, or a site walk-through, please do not hesitate to contact me 
directly. 

Sincerely, 

Patrick Madden 

Principal / Estimator 

Kerex Engineering, Inc. 

(347) 613-5788  |  patrick@kerexengineering.com 



KEREX ENGINEERING, INC.
Class A General Engineering Contractor

CSLB License No. 1002913

4941 Pacheco Blvd
Martinez, CA 94553

(347) 613-5788
patrick@kerexengineering.com

May 20, 2026

Andrew Brouwer, CCCA, PMP

Nicholson Professional Consulting, Inc.

901 S Mopac Expressway, Building 1, Ste 300

Austin, TX 78746

andrew.brouwer@npcius.com

RE: Crown Beach Restroom #3 — Revised Project Completion Proposal

East Bay Regional Park District (EBRPD)

Grand Street & Shoreline Drive, Alameda, CA

Plans: Siegfried Engineering, Rev. 03/17/2025 (with RFI revisions through 
10/30/2025)

Dear Mr. Brouwer:

Thank you for the opportunity to refine our proposal for the Crown Beach Restroom #3 completion 
project. Following our review of the project RFI log (RFIs 003 through 015) and rebar shop drawing 
submittals (032000-2.1 and 032000-2.2), we have updated our scope and pricing to reflect the design 
changes that occurred during the prior construction phase.

This proposal supersedes our initial submittal and is based on the Siegfried Engineering drawings 
dated March 17, 2025 with all RFI responses through October 30, 2025 incorporated by reference. We 
acknowledge the East Bay Regional Park District's confirmation that the CXT Denali prefabricated 
restroom (Mark KFY PAN, Building No. 3M-393) is on hand at the District storage yard and that any 
latent defects in previously installed work will be addressed via change order during construction.

SCOPE OF WORK

Kerex will furnish all labor, materials, equipment, and supervision to complete the following scope, in 
accordance with the contract documents and RFI responses:

• Mobilization, project signage, site fencing, and erosion control / SWPPP compliance per sheet 
C5.0.

• Concrete flatwork including pavement (6″ thick, 3,000 PSI, integral color Davis Omaha Tan #5084 
or approved equal, #4 @ 18″ O.C., over 4″ Class 2 AB), accessible ramp per CBC 11B-405, site 
stairs, ADA approach landings, bench footing, bike rack footings, and drinking fountain pad.

• Completion of remaining 30″ max concrete retaining wall sections including form strip, backfill, 
and drain rock with Mirafi 140N envelope.

• Storm drainage system per RFI 011, including one (1) drywell, four (4) cleanouts to grade, 
perforated 4″ drainage piping with required sleeves through footings and walls, and tie-in to the 
foundation drainage envelope.
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• Sand drift wall completion per RFI 012, including pressure-treated 2x lumber installation between 
existing corten steel posts (~50% remaining), hot-dip galvanized fasteners, and stain finish to 
match installed sections.

• Backfill import allowance per the open question in RFI 014 (native sand confirmed insufficient on 
site). Pricing carries an allowance to be reconciled against the District's resolution of structural fill 
vs. beach sand sourcing.

• Furnish and install stainless steel handrails and guardrails (ramp, stairs, landings, ramp curb) per 
project details.

• Furnish and install six (6) Dero Hoop heavy-duty stainless steel in-ground bike racks with high-
polished finish.

• Wood bench installation per EBRPD Standard Plan 503: Kerex to install District-supplied steel 
braces, armrests, and lumber, plus furnish and install concrete bench footing with expansion joint 
separation.

• Set CXT Denali prefabricated restroom (owner-furnished) at the project site, including crane 
operation for lift and placement, anchor connections, base perimeter sealant, and tie-in to existing 
water, sanitary sewer, and electrical stub-ups. Base bid assumes EBRPD delivers the CXT unit to 
the project site; pickup and haul from the District storage yard is offered as Add Alternate No. 1 
below.

• Install ADA-compliant accessible drinking fountain with connection to sanitary sewer and water 
service.

• Final grading, site cleanup, demobilization of prior contractor materials, and project punch list.

PROPOSED LUMP SUM PRICE

Total Lump Sum Price $339,888.00

Three hundred thirty-nine thousand, eight hundred eighty-eight dollars and 00/100

ADD ALTERNATE NO. 1 — CXT BUILDING HAUL FROM STORAGE

If selected by EBRPD, Kerex will pick up the CXT Denali prefabricated restroom from the District 
storage yard and transport it to the project site, including lowboy trucking, oversize-load permitting if 
required, loading coordination at the storage yard, and delivery scheduling with the on-site crane.

Add Alternate No. 1 — CXT Haul from Storage + $7,500.00

Acceptance of Add Alternate No. 1 brings the combined contract value to $347,388.00. This alternate 
may be accepted or declined at EBRPD's sole discretion.

INCLUSIONS

• All labor at California prevailing wage rates (DIR Determinations 2025-2 for Alameda County).

• All required project supervision, project management, and field administration.

• City of Alameda building permit fees, plan check fees, and utility connection permits.

• Payment and performance bonds at 100% of contract value.

• Standard general liability and workers' compensation insurance with EBRPD named as additional 
insured.
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• Compliance with project SWPPP requirements and standard erosion control measures.

• Coordination with EBRPD for retrieval of CXT Denali restroom from District storage yard.

• Coordination with EBRPD for District-supplied bench braces, armrests, and lumber per Standard 
Plan 503.

• Final cleanup and demobilization of all Kerex equipment and prior-contractor debris on site.

EXCLUSIONS

• Special inspection and material testing fees (assumed owner-paid per industry standard).

• Hazardous material handling, abatement, or disposal of any kind.

• Repair or replacement of latent defects in previously installed work; to be addressed via change 
order per District direction.

• Damage to the CXT building unit occurring prior to delivery to the project site.

• Costs associated with delays caused by EBRPD or its consultants beyond Kerex's control.

• Liquidated damages assessed for delays beyond Kerex's control.

• Builder's risk insurance (assumed owner-provided).

• Pickup and haul of the CXT Denali unit from EBRPD storage yard to project site (offered as Add 
Alternate No. 1 above; base bid assumes District delivery).

• Resolution of RFI 014 backfill sourcing carries an allowance only; pricing to be reconciled if 
District direction requires materially different scope.

PROJECT SCHEDULE

Kerex anticipates a project duration of approximately 50 working days (10 weeks) from Notice to 
Proceed, subject to material lead times, weather, RFI 014 resolution, and District coordination on CXT 
delivery from storage. A detailed CPM schedule will be provided at the pre-construction meeting.

TERMS & CONDITIONS

• Proposal valid for ninety (90) days from the date above.

• Pricing based on continuous, uninterrupted work execution.

• Progress payments billed monthly per AIA G702/G703 format with 5% retention until project 
acceptance.

• Bonding by POMS and Associates; capacity confirmed for this project value.

• All work to be performed in accordance with California Building Code (2022 CBC) and EBRPD 
Standard Plans referenced in the contract documents.

• Latent defects discovered in previously installed work will be documented and addressed via 
change order at Kerex's direct cost plus standard overhead and profit markup.

We appreciate the opportunity to submit this revised proposal and your candid feedback during our 
recent discussion. Should you require additional information, clarification of any line item, or wish to 
coordinate a site walk-through, please do not hesitate to contact me directly.

Sincerely,

Patrick Madden

Principal / Estimator
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June 4, 2026 
 
SENT VIA CERTIFIED U.S. MAIL & E-MAIL (plaverty@tmhcc.com) 
 
Patrick F. Laverty 
Vice President, Bond Claims 
American Contractors Indemnity Company 
Tokio Marine HCC – Surety Group 
801 South Figueroa Street, Suite 700 
Los Angeles, CA  90017 
 
Re:   Crown Beach Grant Street Restroom Project 

East Bay Regional Park District 
Contract No. 066M-22-409 

 ACIC Bond No. 1001188124 
 
Dear Mr. Laverty: 
 
In response to my letter of May 28, 2026, ACIC’s outside counsel (Natasha Buchanan, of Lanak 
Hanna) called our outside counsel (Arne Sandberg, of Lozano Smith) and sent an e-mail to him on 
June 1.  As an alternative to the tender agreement, Ms. Buchanan offered a letter agreement or 
payment of the penal sum of the above-captioned performance bond (“Bond”).   
 
The comments made by Ms. Buchanan in her June 1 e-mail do not support ACIC’s position: 

• While the Bond does not specifically state the method for ACIC to complete the 
project, the law does.  The Bond “guaranteed performance of the contract according 
to its terms,” and therefore ACIC must either pay the penal sum of the Bond, or 
take over and complete the work. (Leatherby Insurance Co. v. City of Tustin (1977) 
76 Cal.App.3d 678, 686.)  ACIC has cited no law or Bond language to the contrary.   

• ACIC does not have the right under the law or the Bond to force the District to 
accept a different remedy, especially if it does not assure “performance of the 
contract according to its terms.”  The tender agreement and letter agreement 
proposed by ACIC only offered to pay a small fraction of the District’s damages 
and costs.  (The District’s November 21, 2025, notice of intent to terminate clearly 
stated that the District was withholding for liquidated damages that have been 
accruing since August 15, 2025; and Mr. Sandberg’s June 1, 2026, e-mail stated the 
current amount of accrued liquidated damages.)  The conditional penal sum 
payment required the District to assume responsibility for CXT’s payment bond 
claim against ACIC.  
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• Ms. Buchanan admits that ACIC has not reached tentative agreement with CXT on 
its payment bond claim, thus confirming the District’s understanding of the 
situation.   

• The District has been excluded from ACIC’s bidding and negotiating regarding the 
completion work.  ACIC submitted a tender agreement and proposal in which the 
District had no involvement, and therefore the District has no confidence in its 
accuracy. 

• The Kerex proposal does not promise to complete the scope of the VNH contract. 
• The proposed tender agreement did not specifically exclude latent deficiencies from 

the mutual waiver between ACIC and the District. 
• If the District were to sign the tender agreement, it would no longer have any rights 

against ACIC for the cost of completing the work.  As a result, the exception to 
competitive bidding under the Shore and Garvey cases would no longer 
apply.  District reliance on ACIC’s third-party bidding process would not be a valid 
exception to the statutory competitive bidding requirement.  ACIC has provided no 
law to support this alleged bidding exception. 

 
On June 1, Mr. Sandberg indicated that the District would accept a penal sum payment of 
$268,000.   
 
On June 2, Ms. Buchanan asked in a June 2 e-mail for clarification whether the District would 
agree to fully satisfy CXT’s claim on the payment bond in exchange for the penal sum payment.   
 
On June 3, Mr. Sandberg responded that while the District may make a payment to CXT for release 
of the building during its completion of the contract, the District would not agree to assume 
responsibility to resolve, or obtain a waiver of, CXT’s claim against ACIC’s payment 
bond.  Therefore, Mr. Sandberg asked for ACIC to provide notice by the end of that day whether 
ACIC would (A) make the $268,000 penal sum payment without requiring the District to resolve, 
or obtain a waiver of, CXT’s payment bond claim; or (B) take over and complete the contract at 
its expense.   
 
As of this writing, neither Mr. Sandberg nor I have received any response from Ms. Buchanan or 
you. 
 
As a result of ACIC’s failure to respond, and based on the facts outlined in this letter and previous 
correspondence, the District declares ACIC to be in default on its obligations under the Bond.  The 
Bond “guaranteed performance of the contract according to its terms,” which includes completion 
of the work and payment of all damages owed to the District.  However, ACIC has continually 
refused to agree to do so for more than five months.  Instead, ACIC has made various offers that 
do not come close to meeting ACIC’s obligations under the Bond and applicable law.  They either 
failed to pay all damages owed to the District, or they required the District to assume responsibility 
for ACIC’s liabilities to other parties. 
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Accordingly, the District will proceed to complete the underlying construction contract, and will 
seek recovery from ACIC of all amounts to which the District is entitled under law and the Bond, 
including but not limited to liquidated damages, other damages, excess completion costs, and 
attorneys’ fees. 
 
Please let me know if you have any questions. 
 
Sincerely, 
 
/s/ Elizabeth Mackenzie 
Assistant General Counsel 
 
 
cc:  Drew Brouwer (e-mail only) 

Natasha Buchanan, Lanak Hanna (e-mail only) 
 SuretyClaims (e-mail only) 
 Lynne Bourgalt, EBRPD (e-mail only) 

Arne Sandberg, Lozano Smith (e-mail only) 
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